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To:
District Administrators, CESA Administrators, CCDEB Administrators, Directors of Special Education and Pupil Services, and Other Interested Parties

From:
Stephanie Petska, Ph.D., Director


Special Education

Subject:
IDEA 2004: Parentally Placed Private School Students with Disabilities – Interim Guidance

On December 3, 2004, the Individuals with Disabilities Education Improvement Act (IDEA 2004) was signed into law. Section 612(a)(10)(A) of the Act includes new provisions relating to local educational agency (LEA) obligations to parentally placed private school students with disabilities. This memorandum describes the provisions, which become effective on July 1, 2005. It is anticipated the final regulations will provide further guidance on implementing the requirements of Section 612(a) (10) (A) of the Act.  

Child Find and Equitable Participation

Current law and IDEA 2004 require child find activities for children enrolled in private, including religious, elementary, and secondary schools. The Act emphasizes child find activities must be designed to ensure equitable participation of private school students with disabilities and an accurate count of them. IDEA 2004 requires child find activities similar to those activities for public school students. Also it requires such activities be completed in a time period comparable to that for students attending public schools in the LEA. IDEA 2004 requires LEAs to maintain records and report to Department of Public Instruction (DPI) the number of private school students evaluated, the number of children determined to be children with disabilities, and the number of parentally placed private school students with disabilities who are served.  LEAs will be notified of the DPI’s plan to collect this data.

IDEA 2004 adds new language (italics) that states “To the extent consistent with the number and location of children with disabilities in the State who are enrolled by their parent in private elementary schools and secondary schools in the school district served by the local educational agency, provision is made for participation of those children in the program ….” Also the Act adds new language that in calculating the proportionate amount of federal funds an LEA must conduct “a thorough and complete child find process to determine the number of parentally placed private school children with disabilities attending private schools located in the local educational agency.”  

The department has asked the Office of Special Education Programs (OSEP), U.S. Department of Education (USDOE), to clarify through regulations the effect of this change on LEAs’ responsibilities for identifying and serving children with disabilities placed in private schools by their parents.  We have asked whether the new language obligates LEAs to serve non-resident parentally placed students in private schools located in the LEA. We have asked what, if any, responsibility the LEA has for resident students placed by parents in private schools located outside the LEA, including schools outside the state.  Also it is unclear whether a child’s school district of residence or the school district where the child’s private school is located is financially responsible for child find activities, including IEP team evaluations.  
Minimum Required Expenditure

Current law requires an LEA to expend an amount of funds equal to a proportionate amount of federal funds on special education services for parentally placed private school students, and IDEA 2004 maintains this requirement. IDEA 2004 adds language emphasizing these services include direct serves to parentally placed private school children. The House of Representatives Report on the Act states:

The Committee expects that the majority of the funds expended for this purpose will be for direct services, while the remainder may be used for indirect services such as professional development of private school teachers to work with children with disabilities and counseling to assist private school personnel in meeting the needs of the child with a disability.

Under the current law, amounts expended for providing services to parentally placed private school students must be equal to a proportionate amount of federal funds made available under IDEA. Currently, federal, state, or local funds may be used to satisfy the requirement. IDEA 2004 adds the following language: “State and local funds may supplement and in no case shall supplant the proportionate amount of Federal funds required to be expended…” We anticipate the federal regulations will clarify whether this provision requires LEAs to use only federal funds to meet the minimum expenditure requirement. Note also the Act provides the cost of child find activities, including individual evaluations, may not be considered in determining whether the LEA has met its obligations to ensure equitable participation of private school students. 

Consultation Requirements

IDEA 2004 includes a requirement for LEAs to ensure timely and meaningful consultation with private school representatives and representatives of parents of parentally placed private school students with disabilities during the design and development of special education and related services for the children. The consultation process must operate throughout the school year to ensure parentally placed private school children with disabilities identified through child find can meaningfully participate in special education and related services. If the LEA disagrees with the views of private school officials on the provision of services or the types of services, the LEA must provide private school officials a written explanation of the reasons why the LEA chose not to provide services.  

Topics of consultation with private school representatives must include: 

· the child find process and how parentally placed private school children suspected of having a disability can participate equitably, including how parents, teachers, and private school officials will be informed of the process; 

· the determination of the proportionate amount of federal funds available to serve parentally placed private school children with disabilities, including the determination of how the amount was calculated; 

· the consultation process among the school district, private school officials, and representatives of parents of parentally placed private school children with disabilities, including how the process will operate throughout the school year to ensure parentally placed private school children with disabilities identified through child find can meaningfully participate in special education and related services;

· how, where, and by whom special education services will be provided for parentally placed private school children with disabilities, including a discussion of types of services, including direct services and alternate service delivery mechanisms, how such services will be apportioned if funds are insufficient to serve all children, and how and when these decisions will be made; and

· how, if the school district disagrees with the views of the private school officials on the provision of services or the types of services, whether provided directly or through contract, the school district will provide private school officials a written explanation of the reasons why the school district chose not to provide services directly or through a contract. 

Further, when timely and meaningful consultation has occurred, the LEA must obtain a written affirmation, signed by representatives of participating private schools. The department has developed a sample written affirmation LEAs may use to meet the requirement. It is posted on the DPI web site at: http://dpi.wi.gov/sped/form_int.html.  A completed affirmation of representatives of private schools should be maintained in the LEA. This need not be sent to the DPI. 

IDEA 2004 states if representatives of participating private schools do not provide a written affirmation within a reasonable amount of time, the LEA must forward documentation of the consultation process to the state education agency.  Therefore, if a representative of a participating private school does not provide a written affirmation, the LEA must send the LEA’s Special Education Plan (SEP) consultant at the DPI a copy of the affirmation of participating private schools provided by any private school representatives and a description of the LEA’s efforts to consult with participating private schools that did not provide an affirmation. The description must include the dates of attempts to consult or dates of consultations with participating private schools that did not provide an affirmation, the nature of the attempts or consultations, e.g., e-mail message, telephone call, and the results of each attempt or consultation. The documentation should be received by the DPI no later than October 17, 2005.    

Complaints

IDEA 2004 gives a private school official the right to file a complaint with DPI that an LEA did not engage in meaningful and timely consultation, or the LEA did not give due consideration to the views of the private school official. The private school official must provide DPI the basis for the allegation of noncompliance with the consultation requirements. IDEA 2004 requires the LEA to forward the appropriate documentation to the DPI. If the private school official is dissatisfied with the DPI’s decision, the private school official may submit the complaint to the USDOE, citing the basis of the noncompliance. The DPI will be required to forward the appropriate documentation to the USDOE. 

A private school official may file a complaint with the DPI that an LEA has not met the private school consultation requirements by sending the DPI a written statement, including the basis for the allegation. The statement should be sent to Stephanie Petska, Ph.D., Director of Special Education, Wisconsin Department of Public Instruction, P.O. Box 7841, Madison, Wisconsin 53707-7841.  After the DPI receives the statement, DPI staff will contact the complaining private school official about the allegation and conduct an investigation.   

Provision of Services

IDEA 2004 states “The provision of services…shall be provided by employees of a public agency; or through contract by the public agency with an individual, association, agency, organization, or other entity.”  IDEA 2004 authorizes the use of IDEA funds to provide services to parentally placed private school children with disabilities through contract. However, section 115.88(1), Wis. Stats., limits the use of state categorical special education aid for contracted services to physical therapy (PT) and occupational therapy (OT) services. Therefore, while IDEA funds may be used to provide services through contract to parentally placed private school children with disabilities, special education state categorical aid may not be used to provide such services through contract, with the exception of PT and OT services.    

The Act requires special education services, including materials and equipment, to be secular, neutral, and nonideological. Special education services may be provided on the premises of private, including religious schools, to the extent consistent with law. A public agency must control the funds used to provide special education services and have title to materials, equipment, and property purchased with the funds.  The public agency must administer the funds and property and ensure they are used for the purpose of providing services to parentally placed private school children with disabilities.  
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